The student-institut ional relation ship in hig her education continues t o be subtlely redef ined by appellate decisions.
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Notoriety from litigation involving the college s tudent's constitutional and statutory rights may have obsc ured awareness o f some of the traditional forms o f lawsuits In· vo lving the student-institutional relationship. While colleges and universities, particularly those slate-supported Institutions constrained by fourteenth amendment guarantees or recognized as provid ing " program specific" en· titlements under federal statute, are often challenged on t~e basis of a denial of constitutional or federal statutory rights, the student-institutional relationship in higher education continues to be subtlety redefined by appellate decisions which apply to public and private sector lnstitu·
tions.'
These Judicial decisions respond to student initiated suits alleging arbitrary and capricious action, breach of con tract or fraudulent misrepresentation by agen ts or em-P!oyees o f higher education programs. While broad ly etas· s1fled as consumer protection litigation, these forms of lawsuit are as old as the common law. Their recent appllcatlon in cases Involving higher educatio n reflects the in· tense marketplace competition among institutions and a recog nition that s tudents have economic and property Interests which deserve legal protection .
Often characterized as nuisance suits these legal challenges focus attention on the discretion of faculty and administrators when a student's property Interest In obtaining a degree or receiving appropriate certification Is threatened. The actual dollar amount In controversy may !>? nominal, but the stakes for a student-plaintiff are oflen high, particularly when career options are foreclosed by academic policy or decision.
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Arbitrary and Capricious Action Courts have long recognized that behaviors which are moti•ated by bad faith, a(bitrariness or capriciousness may be actionable at law. Evidence that a student has been treated radically dilferent from o thers tends to estab· lish arbitrary and capricious action, particularly when an institutional representative fails to follow recognized instltutional procedures, Irregularities in the application of standards are discovered, academic decisions prejudicial to the student appear unrelated to academic performanc e or there is lack of uniformity in the administration o f s tandards.
While a legal presumption exis ts that academic standards and their application by agents of the university are reasonably related to the institution's mission and objectives, it o ften becomes necessary for the college official to rebut a prima facie showing o f arbitrary and capricious conduct by articulating the rational relat ionsh ip between the policy as applied and the legitimate purposes of the institution. Typically, where a court does discover evidence of arbitrary or capricious action the court will refer the matter to the institution for a hearing In which the institu· tion must justify its policy or practice.
cases involving allegations of arbitrary and capri· cious action usually involve the institution's denial of a degree or dismissal for academic deficiencies. A law stu· dent whose cumulative grade point fell below required s tandards fo r graduation was Informed by an academic standards committee that he could continue for a fourth year, but that regardless of whether he improved his overall average, he w ould not be given the degree. He refu sed to accept the cond itions, but did enroll and managed to bring his cumulative average up to the requisite grad ua· lion standard in his fourth year.
While the court recognized that the law school had absolute d iscretion to deny the req uest for readmission to a fourth year, it took cognizance of the institution' s previous practice of allowing other probationary s tudents to enroll and correct deliciencles during a fourth year. In some cases, these students had met requirements and been awarded their law degree. The imposition of a condition that the student could not be granted a degree even if he satisfied degree requirements was deemed arbitrary and a manifest abuse of discretion by the court. ' In another case, a student successfu lly alleged a cause of action for arbitrary treatment when singled out from other students and compelled to meet special requirements not originally outlined in order to complete a degree.' Similarly, a s tudent dropped from medical school for fail ing to pass a second-year final examination sue· c ess fu lly challenged the dismissal by establishing that the examination had been Incorrec tly administered and other af fected students had been granted the opportunity for reexaminations before any action d ismissing them was attempted . ' Allegations of arbitrary and capricious treatment have not been sustained in cases where the institution has promulgated clear, unambiguous academic policies on minimum g rade point averages and change of grade re-(!Uirements. In one of these cases, the student sought to invest the minimum grade point policies with an altema· live meaning which the court descr1bed as " frivolous" and inconsistent with the institutlon·s uniform application of the policy.' In another, the student was unable to estab· lish that a faculty advisor's interpretation of the procedure for awarding grade changes should prevail over the ex-
press written policy of the school. In the latter instance, the court was particularly impressed by the ext ent to which the institution had accorded the student procedural due process in the adminislrative appeal of a dismissal de-
cision.'
Contract Agreement Colleges once stood in loco parentls in their supervisory authority over students, but this doctrine has lost much of Its vitality in recent years. As an alternative, courts have applied contract notions to the relationship between colleges and students, interpreting college bulletins, pro· gram guides and brochures as creating mutual obligations between institution and student. In some instances, oral representations by faculty advisors, deans and chairpersons have been relied upon as a basis fo r initiating a suit tor breach of contract.
Courts do not appear to apply these contract standards rigorously, choosing to resolve many ambiguities In favor o f the institution and often abstaining from resolving substantive matters ol academic policy. Nevertheless, lundamental fairness to the parties Involved in a lawsu it requires that the court consider the extent to which a contrac tual relationship d id exist between parties and the potential harm when one party has breached a duty under terms ol the con tract.
Two contractual situations have been recog nized by courts as representative of a student-Institutional relationship. Where college brochures or bulletins constitute a contract ual Inducement to enroll and students can be said to have reasonably relied upon contrac tual terms in undertaking a field ot study, studen ts may sue to force specilic compliance with the proposed program or seek an award of monetary damages for their reliance on the contractual obligation. In a second situation, oral and written repre· sentations related to degree and program requirements, often the result of inaccurate or improper advisement, have been the bases for suits In which students seek award of the degree or program modlticatlons consistent with the alleged contractual obligation.
An Illustration of the first instance Involved students enrolled In the school of archi tecture o r Ohio University. The school had lost accreditation, but its faculty and col· lege administrators repeatedly assured s tudents they would ob tain an accredited degree. Provisional two-year accred itation was secured when these same Institutional representatives gave assurances to accrediting officials that the Institution would work toward meeting all requirements for accred itation. Subsequently, this provisional accreditation was withd rawn when the university elected to phase out the architecture program In response to financial problems. The students enrolled in the architecture program sued, alleg ing that an implied contract based on the oral representations of university faculty and admlnls· trators was breached when the university failed to main· lain accredited s tatus.
The c ourt recogn ized a contrac tual obligation be· cause the faculty and stalf of the school continually conveyed the promise that the inst itution would work toward full accreditation. Since students acted upon this promise and continued to enroll, pay fees and tuition and attend classes, the court concluded that the students had acted reasonably in reliance upon these promises and that the institution breached the implied contract when it with· drew funding and support for the program. In recognizing that college governing boards have the authority to dis· Winter/Spring, 1984 continue programs, the court qualified this power by em· phasizing that contractual commitments which are under· taken must be honored or damages for breach of contract awarded unless the institution can show financially exigent cond itions so overwhelming as to permit a defense o r Impossibility of performance! A s tudent's reliance o n the oral representations 01 faculty advisors or written academic policies have o ften been the basis tor contract suits. In one representative case, the s tudent sought the award or the master's degree when he relied upon a facu lty member's erroneous advice relative to the scoring of a final comprehensive examina· lion. When the college applied a higher standard than the professor had indicated, the student was denied the de· gree and sued to force the Institution to make the award of the master's.
Although the student asserted that he would have passed the examination using the criteria articulated by the professor, the cour t found this a highly specu lative contention. Showing a characteristic judicial reluctance to intervene in academic policy and noting that the in stitu· lion had offered the student a reexamination without pre)· udice, the court refused to require the award of the de· gree.
• Any contract between a student and the institution implicitly requires the student to demonstrate academic competence and the institution to act fairly and in good faith. While courts are extremely reluctant to compel the award of a degree, it is important for the institution to meet its obligations to the student and avoid irreparable injury. Statements which guarantee special services such as remedial or tutorial prog rams tor the disadvantaged or which specify academic procedures which the student must follow are frequently recognized as actionable contrac t claims by courts.
• While the judicial branch Is reluc· tant to interfere by requiring award of an academi c degree, the courts will not defer to the professional ed ucator when it comes to the contractual obligation to provide stu· dent services express or implied by the institution.
Fraudulent Misrepresentation
While a student's reliance on statements made by university administrators may be a basis for a contractual obligation, there are lew cases in which the agent's repre· sentations have been con strued as attempts to fraudu· lently induce the individual to pay fees or perform services. Cases of fraudulent misrepresentation are rare, confined primarily to proprietary Institutions in which the induce· ments were considered gross and the defrauded person was unable or unlikely to be sufficiently informed to know better.
Nevertheless, as recruiting practices and marketing strategies signalling increased competition for students and faculty proliferate, it is advisable to exercise caution In representing the program ot an Institution. Courts seem particularly protective of studen ts who have been Ind uced to enroll in programs which promise placement assls· lance bordering on a guarantee of employment or mislead s tudents into believing they have special aptitude through th e use of inappropriate testing and bogus courses.
•'
A public community college lost a jury verdict to a student who complained that he was induced to enroll in a one-year welding technology program through represent&· lions of faculty and admin istrators. These representations Induced him to believe certain classes would be available and program completion would prepare the student for employment in the trade. The representations were false in that several courses were not offered, machines and materials were not available al the college and the year· long course of study was not sufficient to adequately pre· pare him for employment as a welder. A ju ry verdict was returned w hich awarded $125,000 to the student, bul was overturned by the trial judge on the ground that Oregon s tatute law implies governmental immunity for state col· lege officials in the exercise of their rol e as counselors. In rei nstating the jury awa. rd to the student the Oregon Su· preme Cou rt concluded that the college's representatives acted recklessly in assuring the student that material and equipment would be available." Conclusion Two legal concepts o f particular relevance to the edu· cator can be extrapolated from the litigation described in this article. One of these concepts applies the standard of reasonable prudence to the acts of higher education offi· cials and asks what a reasonably prudent person might have done in circumstances similar to those which gave rise to the litigation. Such a test of liabil ity would require that the university employee act in good fai th without malice or intent to injure. Further, the standard would re· quire the institution to justify the reasonableness of its policy, often demonstrating that the policy as applied bears a rational relationship to a valid institutional pu r· pose.
A second concept, that of reasonable reliance, is of· ten emphasized by courts because reliance is both a mea· sure o f damages and evidence of a contractual obligation. If a s tudent relies on inaccurate, false or mis leading infor· mation, the injury suffered may create liability for the insti· tutlon. By invoki ng the concept, courts ask whether, given all the facts surround ing a particular circumstance, it was reasonable for the s tudent to rely on the express or im· plied polic ies announced by the institution's representa· lives.
Taken together, both legal concep ts suggest a num· ber of maxims already familiar to the professional educa· tor. Reasonably pruden t conduct would almost certai nly compel an institution to provide accurate information to students, maintain adequate records, insure confidential · ity, arrange for val id evaluation of academic performance and uniformly apply academic standards. The doctrine of reasonable reliance would mandate pub I ication of clear and specific polic ies, periodic notice of standards, main · tenance of adequate fac ilities and services to support stu· dent participation in programs and adequate opportunity to complete a program before it s discontinuance.
Beyond the application of professional best practice standards consistent with the ru le of law, there is a vital role played by adminis trators, counselors and faculty in mitigating institut ional liability. The educator is both an institutional representative and an advocate for the stu · dent. In that facilitative role, it is possible to resolve some disputes through a process of mediation or accommoda· tion. Where valued academic standards perm it no flexibil · ity, early and periodic notice of those standards can head off student complaints. Alternately, a system o f internal appeal and administrative review of decisions whic h have injurious consequences for the student are advisable. Un· der all circumstances, current case law underscores the application o f fundamental fairness and reasonableness in conflic ts between s tuden t and higher education ins ti tu· lion.
